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Topics to Be Covered  
01

Settlors vs. trustees: the role of counsel

Three fact patterns dealing with ethical obligations where there are:
Conflicts of interest (2)
Breaches of fiduciary duties

Introduction what are the governing rules? 
The Governing Rules

Who is your Client?

The Different Hats 
Clarifying your role as the attorney

The Different Parties

Attorney -client privilege issues
The duty to preserve confidences and secrets
Who can assert the privilege?
How is it waived?
The fiduciary exception to the privilege



Introduction: 

What ethics rules apply? While each state adopts
its own rules of legal professional responsibility, all
states except California have adopted the ABA
Model Rules (with certain modifications) . The ABA
website includes a helpful chart for each rule
noting the modifications adopted by different
states :

https://www.americanbar.org/groups/professional_resp
onsibility/policy/rule_charts/

https://www.americanbar.org/groups/professional_responsibility/policy/rule_charts/


Multi - e m p lo ye r Un io n - s id e  b e n e fit  a tto rn e ys  in te ra c t with  m u ltip le  p a rtie s :

•   Th e  Bo a rd  o f Tru s te e s
•   Th e  Tru s t
•   Pla n  s p o n s o r( s )
•   Na m e d  Fid u c ia ry
•   In d ivid u a l Pla n  Tru s te e s
•   Pla n  Ad m in is tra to r
•   Pla n  p a rtic ip a n ts  a n d  b e n e fic ia rie s  

• Co n trib u tin g  e m p lo ye rs
• Pa rtic ip a tin g  u n io n s
• Co - c o u n s e l, a n d  c o u n s e l fo r o th e r 
p a rtie s  - fo r in d ivid u a l 
p a rtic ip a n ts / b e n e fic ia rie s  a n d  o th e rs .

Who is Your Client – The Different Parties



The same person or entity can wear different hats:

·  Be settlor of trust

·  Appoint trustees

·  Be a signatory Employer
that contributes to the
Plan for its employees

Employer may:

·  Be settlor of trust 

·  Appoint trustees

·  Contribute to the Plan 
for its employees

Union may:

•  Have Administrative 
duties only

•  Serve as Fiduciary for 
claims administration or 

other duties (such as 
authority to settle 

delinquencies  and/or 
waive accrued late fees) 
• Have employees who 

participate in Plan 

Plan Administrator (Third - Party 
Administrator or Self - Administered Fund 

Office) may:



But. . . .Who is actually Your Client?
ABA Mo d e Ru le 1.13(a ) : “A la wye r e m p lo ye d o r re ta in e d b y a n o rg a n iza tio n re p re s e n ts th e
o rg a n iza tio n a c tin g th ro u g h its d u ly a u th o rize d c o n s titu e n ts .”

Wh a t is  th e  o rg a n iza tio n ? 
Th e  Mu ltie m p lo ye r Tru s t Fu n d

Wh o  is  th e  “d u ly a u th o rize d  c o n s titu e n t” fo r a  Mu ltie m p lo ye r Tru s t Fu n d ?
Bo a rd  o f Tru s te e s
In d ivid u a l Tru s te e s
Pa rtic ip a n ts

Re p re s e n tin g  th e  Bo a rd  o f Tru s te e s  (o r Tru s t Fu n d )  
d o e s  n o t n e c e s s a rily m e a n  th e  la wye r re p re s e n ts  
in d ivid u a l Tru s te e s  o r p a rtic ip a n ts . (Bu t s e e  
d is c u s s io n  o f fid u c ia ry e xc e p tio n  la te r) .



Who Is Your Client?

The Written Documents :
What does engagement letter say?

The Parties Involved: 
What do the parties you work with think?

Turn to the documents



Who Is Your Client: Be Clear Who is and/or is Not Your Client
Model Rule 1.13: Organization as Client

(f) In dealing with an organization’s directors, officers, employees, members, shareholders 
or other constituents, a lawyer shall explain the identity of the client when the lawyer 
knows or reasonably should know that the organization’s interests are adverse to those of 
the constituents with whom the lawyer is dealing.

An example – a management trustee whose company is also a 
signatory employer. 

Who do YOU represent and what would be a situation where you would 
have to clarify your role?

Model Rule 4.3 requires:
In dealing on behalf of a client with a person who is not represented by counsel, a 
lawyer shall not state or imply that the lawyer is disinterested. When the lawyer 
knows or reasonably should know that the unrepresented person 
misunderstands the lawyer’s role in the matter, the lawyer shall make reasonable 
efforts to correct the misunderstanding . The lawyer shall not give legal advice to 
an unrepresented person, other than the advice to secure counsel, if the lawyer 
knows or reasonably should know that the interests of such a person are or have 
a reasonable possibility of being in conflict with the interest of the client.

An example – when dealing with a QDRO you may have to communicate with the 
individual participants. 
Who do YOU represent and what would be a situation where you have to clarify 
your role? 



Failing to Clarify Someone Is Not Your Client May 
Result In An Unintended Attorney - Client Relationship

Restatement of Law 3d of the Law Governing Lawyers, Chapter 2, 
The Client - Lawyer Relationship; §14, Cmt . f

Duty to withdraw: The lawyer may be obligated to withdraw from 
representation of both clients, or in litigation, face disqualification. 
Home Care Indus., Inc. v. Murray , 15 4  F. Su p p . 2d  8 6 1 (D.N.J . 20 0 1) ; NY 
State Ethics Op. 74 3 (20 0 1)  ( fa ilu re  to  in fo rm  u n io n  m e m b e r o f 
n o n re p re s e n ta tio n  m a y c re a te  a tto rn e y- c lie n t re la tio n s h ip  p re c lu d in g  
d is c lo s u re  o f m e m b e r’s  c o n fid e n c e s ) . Foley v. IBEW Local Union 98 
Pension Fund , 19 9 8  U.S. Dis t. LEXIS 16 74 2, a t  *4 , 13 (E.D. Pa . Oc t. 16 , 19 9 8 )  
( a  p la n ’s  a tto rn e y wa s  n o t d is q u a lifie d  fro m  re p re s e n tin g  th e  p la n  
a g a in s t a  fo rm e r tru s te e  wh e re  a tto rn e y a tte s te d  h e  “n e ve r 
re p re s e n te d  a n y Tru s te e  o f th e  Pe n s io n  Fu n d  in d ivid u a lly”) . 

In  tru s ts  a n d  e s ta te s  p ra c tic e  a  la wye r m a y h a ve  to  c la rify with  th o s e  
in vo lve d  wh e th e r a  tru s t, a  tru s te e , its  b e n e fic ia rie s  o r g ro u p in g s  o f s o m e  
o r a ll o f th e m  a re  c lie n ts …. In  th e  a b s e n c e  o f c la rific a tio n  th e  in fe re n c e  to  
b e  d ra wn  m a y d e p e n d  o n  th e  c irc u m s ta n c e s  a n d  o n  th e  la w o f th e  
ju ris d ic tio n . Sim ila r is s u e s  m a y a ris e  wh e n  a  la wye r re p re s e n ts  o th e r 
fid u c ia rie s  with  re s p e c t to  th e ir fid u c ia ry re s p o n s ib ilit ie s , fo r e xa m p le  a  
p e n s io n - fu n d  tru s te e  o r a n o th e r la wye r.



Who Is the Client:  Key Takeaways
Be clear in your written engagement letter and other communications who is your client
- Clarity in Emails to Fund Office, Trustees, participants and/or employers
Always communicate and clarify, if need be, the relationship between you and the person you are 
speaking with, when asked for advice by Fund - related parties who are not your client.



- Fid u c ia ry e xc e p tio n  to  a tto rn e y- c lie n t 
p rivile g e  d o e s  n o t a p p ly to  a tto rn e y 
c o m m u n ic a tio n s  with  s e tt lo rs  
re g a rd in g  s e tt lo r fu n c tio n s . In re Long 
Island Lighting Co. , 129  F.3d  26 8  (2d  Cir. 
19 9 7) .

Settlors v. Trustees

0 1 0 2 0 3
Functional test: Typical settlor functions:

Dis tin c tio n b e twe e n s e ttlo r
a n d fid u c ia ry ro le is b a s e d o n
a p e rs o n ’s fu n c tio n in m a kin g
a d e c is io n o r ta kin g a n a c tio n .
Mertens v. Hewitt Assocs ., 5 0 8
U.S. 24 8 (19 9 3) .

Es ta b lis h in g , a m e n d in g (a t
le a s t s o m e tim e s , s e e b e lo w
fo r e xc e p tio n ) , m e rg in g , a n d
te rm in a tin g Pla n s

Typical fiduciary functions:
a d m in is te rin g a n d g o ve rn in g
a p la n

Why is it important to know if the Trustee is performing settlor functions v. trustee actions?
No fiduciary obligation when it is a settlor function

So m e  im p lic a tio n s :
- Tru s te e s  a re  not lia b le  fo r b re a c h e s  
o f fid u c ia ry d u tie s  wh e n  fu n c tio n in g  
a s  s e ttlo rs . Hughes Aircraft, Inc. v. 
Jacobson , 5 25  U.S. 4 32 (19 9 9 ) . In s te a d , 
th e  m o re  relaxed b u s in e s s  ju d g m e n t 
s ta n d a rd  a p p lie s .

- Pla n  a s s e ts  may not p a y s e ttlo r 
e xp e n s e s  ( in c lu d in g  a tto rn e y's  fe e s ) . 
DOL Fie ld  As s is ta n c e  Bu lle tin  (FAB 
20 0 2- 2) .



Settlor v. Trustees
Plan Design Functions : Trustees performing settlor functions : Most courts
have concluded that multiemployer plan trustees act as settlors when they
perform plan design functions , even when functions are delegated to the
trustees in the plan’s governing documents . Beck v. PACE International
Union , 5 5 1U.S. 9 6 (20 0 7) ; Janese v. Fay , 6 9 2 F.3d 221(2d Cir. 20 12) .

Am e n d in g th e Pla n : Am e n d in g p la n m a y b e c o n s id e re d fid u c ia ry a c t wh e re
p la n d o c u m e n ts c o n fe r a u th o rity to a m e n d p la n a s a fid u c ia ry fu n c tio n . DOL
Fie ld As s is ta n c e Bu lle tin (FAB 20 0 2- 2)

Wh a t h a p p e n s wh e n th e Pla n Do c u m e n t is s ile n t a s to th e n a tu re o f th e
fu n c tio n ?

- “Wh e re - - th e re le va n t p la n d o c u m e n ts a re s ile n t, th e n th e a c tivitie s o f th e
b o a rd o f tru s te e s wh ic h a re s e ttlo r in n a tu re g e n e ra lly will b e vie we d a s
c a rrie d o u t b y th e b o a rd o f tru s te e s in a s e ttlo r c a p a c ity" DOL Fie ld
As s is ta n c e Bu lle tin (FAB 20 0 2- 2)

- Th e fu n c tio n n e e d s to b e “s e ttlo r in n a tu re ” – e .g . p la n d e s ig n



Evidentiary rule, not an 
ethical rule. The evidentiary 

rules on privilege are 
generally determined under 

common law (See Federal 
Rule of Evidence, Section 501 

– Privilege in General).

An organization's 
attorney - client privilege 

belongs to the 
organization, not its 

constituents . See ABA 
Annotated Model Rules of 
Professional Conduct, p. 

238 (8th ed. 2015)

Attorney - Client Privilege: What is Attorney - Client Privilege?

Consistent with Model 
Rule 1.6, Duty to maintain 

client confidentiality.

Scope of rule includes 
work product.



Model Rule 1.6(a): "A lawyer shall not reveal
information relating to the representation of a
client unless the client gives informed
consent, the disclosure is impliedly authorized
in order to carry out the representation or the
disclosure is permitted by [one of the
exceptions in] paragraph (b) ."



Attorney - Client Privilege: What is Privileged Communication?

a communication

made between privileged persons (review who is the client 
above!) 

in confidence 

for the purpose of obtaining or providing legal assistance 
for the client.

(Restatement (3d) of Law Governing Lawyers, Section 
68)



Privilege is waived if 

What is Attorney - Client Privilege:
How Is it Waived?

it  is  d is c lo s e d  [to  s o m e o n e  o th e r th a n  th e  c lie n t]  in  a  n o n p rivile g e d  
c o m m u n ic a tio n

1

th e  la wye r o r c lie n t ( o r o th e r c lie n t re p re s e n ta tive )  a g re e s  to  wa ive2

If p rivile g e d  in fo rm a tio n  is  in tro d u c e d  in  a  trib u n a l a n d  th e  la wye r o r c lie n t 
fa ils  to  o b je c t

3

(See Restatement (3d) of Law Governing Lawyers, Section 68, Sections 78 - 80.)



Attorney - Clie n t Privile g e : 
Dis c lo s u re  th a t m a y n o t wa ive  p rivile g e

A d is c lo s u re to a th ird p a rty may not wa ive p rivile g e if

Th ird  p a rty h a s  e xp e rtis e  n e c e s s a ry to  p ro vid e  le g a l a d vic e
United States v. Kovel , 29 6  F.2d  9 18  (2d  Cir. 19 6 1)  (n o  wa ive r o f p rivile g e  wh e re  th e  th ird  p a rty 
p ro vid e s  s p e c ia lize d  kn o wle d g e  o r e xp e rtis e  to  c o u n s e l fo r th e  p u rp o s e  o f re n d e rin g  le g a l 
a d vic e )

In  th e s e  in s ta n c e s , th e  th ird  p a rty is  fu n c tio n a l e q u iva le n t o f p la n  e m p lo ye e .
Trustees of Elec. Workers Loc. No. 26 Pension Tr. Fund v. Tr. Fund Advisors, Inc. , 26 6  F.R.D. 1, 8  
(D.D.C. 20 10 )  

Cottillion v. United Ref. Co., 279 F.R.D. 290 ( W.D. Pa 2011) (attorney client privilege protected 
where communication between lawyers and consultants were for the purpose of obtaining 
legal advice).
Exa m p le : Communications with an independent auditor 



Participants [and Department of Labor] are entitled to 
d is c lo s u re  o f o th e rwis e  p rivile g e d  c o m m u n ic a tio n s  
b e twe e n  p la n  c o u n s e l a n d  a  tru s te e . Stephan v. 
Unum Life Ins. Co. , 6 0 7 F.3d  9 17 (9 th  Cir. 20 12) ; 
Washington - Baltimore Newspaper Guild v. 
Washington Star, Inc. , 5 4 3 F. Su p p . 9 0 6  (D.D.C. 19 8 2)

Wh a t is  it?

Pa rtic ip a n ts  a re  tru e  c lie n t u n d e r la w o f Tru s ts

ERISA d u ty to  d is c lo s e  fu ll a n d  a c c u ra te  in fo rm a tio n  to  
p la n  p a rtic ip a n ts  a n d  b e n e fic ia rie s , p a rtic u la rly in  
c la im s  a n d  a p p e a ls .

Ra tio n a le :

Fiduciary Exception to Attorney - Client Privilege 



Advice relating to a trustees’ 
p e rs o n a l lia b ility

Wh e n  in te re s ts  o f p la n  a n d  
p a rtic ip a n t b e c o m e  
a d ve rs e  (g e n e ra lly wh e n  
a p p e a l is  fin a lly 
a d ju d ic a te d )

Ad vic e  re la tin g  to  is s u e s  n o t 
s u b je c t to  fid u c ia ry d u ty, 
s u c h  a s  s e ttlo r fu n c tio n s  
( a m e n d in g  o r te rm in a tin g  
p la n )

Fiduciary Exception: When does the fiduciary exception not apply?



Does the lawyer face a conflict of interest?1.

If s o , m u s t th e  la wye r with d ra w fro m  re p re s e n tin g  th e  
tru s t fu n d  a n d / o r th e  u n io n  in  c o n n e c tio n  with  th e  DOL 
in ve s tig a tio n ?

Fact Pattern 1: Conflicts of Interest 

Lawyer serves as union co - counsel to the board of trustees and as 
counsel for the union. DOL notifies union that it is investigating 
possible employer payments to a shop steward to entice her to 
remain silent about the employer's failure to contribute to the trust 
funds on behalf of certain employees.

Is s u e s :

DOL also serves a subpoena on plan seeking contribution 
records from the contributing employer.



First – what are the applicable rules/guidelines?

Model Rule 1.7(a):

1

Fact Pattern 1: Is there a conflict of interest?

A concurrent conflict of interest exists if:

the representation of one client will be 
directly adverse to another client; or
there is a significant risk that the 
representation of one or more clients will 
be materially limited by the lawyer's 
responsibilities to another client, a former 
client or a third person or by a personal 
interest of the lawyer.



Many conflic t s a re waivab le . Se e Mod e l Rule 1.7(b )(4), wh ich
forb id s s im ult ane ous re p re se n t a t ion whe re a p o t e n t ia l o r
curre n t conflic t o f in t e re s t e xis t s am ong clie n t s un le ss “e ach
c lie n t give s in fo rm e d conse n t , confirm e d in writ ing.”

Fact Pattern 1: Can the conflict be waived?

Actual, direct conflicts are never waivable. Model Rule 1.7 (a)(1).

Withdrawal is mandatory if the consent of all clients is not obtained or if the conflict 
is not waivable.

Voluntary Withdrawal/Model Rules exception: Subject to the lawyer’s duties to a 
former client (Model Rule 1.9), the lawyer “may have the option to withdraw from one 
of the representations to avoid the conflict.” See Model Rule 1.7, Comment 5.



Fact Pattern 1: Answers

If so, must the lawyer withdraw from 
representing the trust fund and/or the union in 
connection with the DOL investigation?

Does the lawyer face a conflict of interest?

Yes. A potential conflict exists because the attorney 
may favor the union’s interest over the plan’s interest, 
or vice versa

Not necessarily

The conflict is waivable: If both parties give informed 
consent, the attorney can continue to represent both

Partial withdrawal: If o n e  p a rty re fu s e s  to  g ive  c o n s e n t, 
th e  a tto rn e y m a y b e  a b le  to  with d ra w a s  to  o n e  o f th e  
p a rtie s  a n d  c o n tin u e  to  re p re s e n t th e  o th e r



Lawyer serves as counsel to the board of trustees of a pension 
p la n  a n d  a s  c o u n s e l fo r th e  s p o n s o rin g  u n io n . Th e  u n io n ’s  le a s e  
o f a  s p a c e  in  a  b u ild in g  o wn e d  b y th e  p e n s io n  p la n  is  e xp irin g  
a n d  th e  la wye r h a s  b e e n  a s ke d  to  d ra ft a  n e w o n e

Fact Pattern 2: Conflicts of Interest

Do e s  th e  la wye r fa c e  a  c o n flic t o f in te re s t?1

Do e s  th e  la wye r n e e d  to  o b ta in  c o n flic ts  wa ive rs  fro m  th e  p e n s io n  p la n  a n d  
th e  u n io n ?

2

Do e s  it  m a ke  a  d iffe re n c e  if th e  le a s e  c o m p lie s  with  Pro h ib ite d  Tra n s a c tio n  
Exe m p tio n  (PTE)  76  a n d  PTE 77- 1?

3

Issues: 



Prohibited Transaction Class Exemption 76 - 1permits parties in interest, under 
specified conditions, to (A) make delinquent employer contributions; (B) receive loans; 
(C) and, obtain office space, administrative services and goods from plans. In the 
absence of this exemption, certain aspects of these transactions might be prohibited 
by section 406(a) and 407(a) of the ERISA.

Prohibited Transaction Class Exemption 77 - 10, authorizes a multiple employer plan to 
provide the goods and services described in Part C if certain conditions are met and 
provides relief from the provisions of section 406(b)(2)

Yes, there is a waivable conflict, since the parties to a lease are always in conflict, 
technically speaking

Yes, you should get a conflict waiver from each

This is a prohibited transaction, so it has to comply with a PT waiver, but that does not 
in itself address the attorney’s conflict of interest. So will STILL need a written conflict 
waiver.

Fact Pattern 2: Answers



What are the lawyer’s duties in these circumstances?1.

Ho w d o e s  th e  a tto rn e y- c lie n t p rivile g e  a ffe c t th e  
la wye r’s  a c tio n s ?

Fact Pattern 3: Fiduciary Breaches

Lawyer serves as co - counsel to the board of trustees of a pension 
plan and sole collection counsel for the plan. The union trustees 
block the board from authorizing the lawyer to sue a major 
contributing employer because union members may lose their jobs 
if the company is forced to pay a large judgment.

Is s u e s :

Ca n  th e  la wye r re p re s e n t th e  b o a rd  o f tru s te e s  if th e y 
a re  s u e d  b y p a rtic ip a n t o r th e  DOL fo r a  fid u c ia ry 
b re a c h ?



Fact Pattern 3: Fiduciary Breaches

01 02 03
Identify the Problem Determine the Client and 

Obligations to That Client

He re , u n io n tru s te e s h a ve
vio la te d th e ir d u ty o f
u n d ivid e d lo ya lty to th e
in te re s ts o f p a rtic ip a n ts . ERISA
§ 4 0 4 (a ) (1) (A)

He re , yo u a re c o u n s e l fo r th e
Pla n , n o t th e u n io n . Yo u c a n
c o u n s e l/ a d vis e th e Un io n
Tru s te e s a s Tru s te e s o f th e
Pla n

Identify Your Obligations

Co n tin u e d

Issue 1: What are the lawyer’s duties in these circumstances?



Identify Your Obligations
1. Obligation has arisen to explain to the union trustees that the client is the plan or board, not 
the union or the union members. 

"A lawyer shall explain the identity of the client when the lawyer knows or reasonably should 
know that the organization's interests are adverse to those of the constituents with whom 
the lawyer is dealing." Model Rule 1.13(f)

2. Obligation to persuade the union trustees to follow the law.
“If a lawyer for an organization knows that an officer, employee or other person associated 
with the organization is engages in action, intends to act or refuses to ac in a matter related 
to the representation that is a violation of a legal obligation to the organization, or a 
violation of law that reasonably might be imputed to the organization, and that is likely to 
result in substantial injury to the organization, then the lawyer shall proceed as is 
reasonably necessary in the best interest of the organization. ” Model Rule 1.13 (b)

3. Obligation to explain who you, as the lawyer, represent.
That he/she represents the plan or the board of trustees as an entity. 

That the union trusteed should seek independent legal advice regarding their fiduciary 
duties.

Consequences of failure to explain:
Th e  u n io n  tru s te e s  c o u ld  a rg u e  in  la te r lit ig a tio n  th a t th e y h a d  fo rm e d  a  re a s o n a b le  b e lie f 
th a t th e  la wye r re p re s e n te d  th e m  a s  in d ivid u a ls . Se e  Sheet Metal Workers lnt’l Ass’n v. 
Sweeney , 29  F.3d  120  (4 th  Cir. 19 9 4 ) ; United States v. Evans , 79 6  F.2d  26 4  (9 th  Cir. 19 8 6 )



Fact Pattern 3: Fiduciary Breaches

Danger : The attorney - client privilege may not be asserted in fiduciary duty litigation
brought by the participants, the plan or the DOL. Solis v. Food Employers Labor
Relations Ass’n , 6 4 4 F.3d 221 (4 th Cir. 20 11) ( s u it b y DOL) ; Wilbur v. ARCO Chem . Co .,
9 74 F.2d 6 31, 6 4 5 (5 th Cir. 199 2) ( "An ERISA fid u c ia ry c a n n o t a s s e rt th e a tto rn e y- c lie n t
p rivile g e a g a in s t a p la n b e n e fic ia ry a b o u t le g a l a d vic e d e a lin g with p la n
a d m in is tra tio n .")

Recommendations :

Th e la wye r s h o u ld e xp la in th a t a n y o p in io n h e / s h e g ive s , writte n o r o ra l, m a y b e
d is c o ve ra b le ( i.e . n o t c o ve re d b y a tto rn e y- c lie n t p rivile g e b e c a u s e th is re g a rd s a
b re a c h o f fid u c ia ry d u ty) .

If th e la wye r declines to g ive a d vic e re g a rd in g th e fid u c ia ry d u ty is s u e , he/she
should counsel the trustees to seek independent legal advice .

Issue 2: How does the attorney - client privilege affect the lawyer’s actions?

Should the lawyer explain that blocking the collection action violates the exclusive
purpose rule?



Fact Pattern 3: Fiduciary Breaches

First, what are the applicable rules?
Model Rule 1.7(a)(1): "Except as provided in paragraph (b), a lawyer shall not 
represent a client if the representation involves a concurrent conflict of 
interest . A c o n c u rre n t c o n flic t o f in te re s t e xis ts  if: (1)  th e  re p re s e n ta tio n  o f o n e  
c lie n t will b e  d ire c tly a d ve rs e  to  a n o th e r c lie n t"

Mo d e l Ru le  1. 7(b ) : Permits c o n c u rre n t re p re s e n ta tio n  o f c lie n ts  with  in te re s ts  
d ire c tly a d ve rs e  to  o n e  a n o th e r with  informed consent, confirmed in writing .

Mo d e l Ru le  1. 7(b ) (3) : Prohibits concurrent representation , e ve n  if c o n firm e d  
in  writin g , if “th e  re p re s e n ta tio n  . . . lnvolve [s] the assertion of a claim by one 
client against another client represented by the lawyer in  th e  s a m e  lit ig a tio n  
o r o th e r p ro c e e d in g  b e fo re  a  trib u n a l.”

Here, the lawyer is continuing to represent the plan (ultimately, the participants) while defending the trustees in an action
alleging a violation of the trustees' duty to the participants. So, an actual, direct conflict. 

Issue 3: Can the lawyer represent the board of trustees if they are sued by 
participants or the DOL for a fiduciary breach?



Fact Pattern 3: Answers

Can the lawyer represent the board of
trustees if they are sued for a fiduciary
breach?

No. Rule 1.7(b)( 3) prohibits representation
of opposing parties in the same litigation
regardless of the clients’ consent .

Unlike first fact pattern, now we are
dealing with an actual lawsuit, not just an
investigation .



Advise the trustees that he/she represents the plan or the board of trustees as an entity1

Atte m p t to  p e rs u a d e  th e  u n io n  tru s te e s  to  c o m p ly with  th e ir fid u c ia ry d u ty2

Ad vis e  th e  tru s te e s  to  s e e k in d e p e n d e n t le g a l a d vic e  re g a rd in g  th e ir fid u c ia ry d u tie s3

Ad vis e  th a t a n y o p in io n  h e / s h e  g ive s , writte n  o r o ra l, m a y b e  d is c o ve ra b le  4

If th e  tru s te e s  s till wa n t th e  la wye r’s  o p in io n , h e / s h e  s h o u ld  e xp la in  th a t b lo c kin g  th e  c o lle c tio n  
a c tio n  vio la te d  th e  e xc lu s ive  p u rp o s e  ru le . Or h e / s h e  m ig h t s im p ly d e c lin e  to  g ive  h e r o p in io n

5

What are the lawyer’s duties in these circumstances? How does the 
attorney - client privilege affect the lawyer’s actions?

Fact Pattern 3: Possible Approaches 



Thank You
For Your Attention

AFL- CIO Lawyers Coordinating Committee
2024 ERISA Advanced Seminar
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